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Porter: Election Controversy or not, All Efforts Now go to Lame Duck Stimulus Package 
 
As the Presidential election results are determined and become official there will be other work to be 
done in the midst of the controversy. The senior care industry is certainly one of the hardest hit by the 
pandemic and the next stimulus package could determine the fate of many facilities across the U.S. 
 
Written by: James M. Berklan 
 
11/9/2020 

Long-term care providers and their lobbyists are “completely and totally” focused on dealing with the coronavirus 
pandemic, regardless of the presidential election results, a top association leader assured Friday. 

“Everything is seen through that lens,” Clifton Porter II, the senior vice president of governmental affairs for the 
American Health Care Association, said in an interview with McKnight’s Long-Term Care News. 

“We have to unite around the common enemy,” he said about the virus that has claimed as many as 80,000 U.S. 
nursing home lives. “Whether Democrat or Republican, in the House or in the Senate, the real task here is to get 
folks to maintain focus. It’s not the operators, not our staff. The enemy’s COVID. We need all the tools in the 
toolbox for this fight.” 

Porter said that if president-elect Joe Biden’s projected victory holds up, extra effort is going to be needed to 
maintain political continuity. 

“We need the same support from a President Biden as President Trump,” he declared. AHCA will remain joined 
with other associations across the healthcare spectrum to push for a $100 billion healthcare fund. 

“We don’t want to lose sight of the fact we’ve had a significant amount of support from the Trump administration 
and we appreciate everyone, from Congress to the president,” Porter explained. 
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He made it clear that long-term care leaders were prepared to work with either party, just as they are every 
election cycle. 

“It’s just what you do,” Porter noted. “We did it four years ago and we did it eight years ago. Each president has a 
different approach, so I’m not going to make assumptions. We’ll let them know out of the gate that we’ve been at 
the center of the storm and need to be part of the solution.” 

If Biden wins, “we will engage immediately and also work feverishly to ensure that we get a package in a lame 
duck session,” Porter emphasized. 

He noted that Senate Majority Leader Mitch McConnell’s recently stated willingness to pursue a relief package 
over the next two months is pivotal. Porter said that Trump and House Speaker Nancy Pelosi (D-CA) also have 
expressed hopes of getting one done. 

“We’ve got the three main folks ready to rock and roll,” Porter said optimistically.  

“There will be other issues,” he added, “but in some way, they’re all tangentially connected to COVID.” 

Post-stimulus work plans 

Porter said operators have some clear priorities after a new stimulus deal is struck. Workforce issues remain at 
the top of the list.  

“We’re going to have to ensure we’ve got the people to provide the care and services needed,” he said. The 
registered nurse supply is paramount, but that has been slowed in recent years by a shortage of faculty at 
nursing schools, he explained. 

Next is a need to make sure there is “sufficient PPE in every nursing home in America,” with a suitable supply on 
standby at all times, ready to be deployed. 

“Fundamentally, we have to solve the supply chain issues so we never are in a situation where demand overruns 
supply again. It wasn’t the issue of PPE where they didn’t have the money to buy it,” he explained. “Folks were 
spending four times the price to get it. We need it to save staff and patient lives. But at the end of the day [early 
in the pandemic], it was not there to be had. That’s a core, underlying issue of working with the government.” 

An “obviously ongoing” need also will be to have access to sufficient COVID-19 testing, Porter added. “COVID’s 
not going away. We can vaccinate, but we need the capacity to test to prevent the virus from getting into our 
centers.” 

He said another “key question” is how to modernize facilities’ aging physical plants. Many are 30 years or older, 
compelling a need for “a real discussion.” 

“We’re not going to lose sight of reimbursement, either,” he offered. “That remains a pernicious concern. We’ll 
see which facilities have been most impacted by COVID, and which ones weren’t. We have to have competitive 
wages to attract staff, and a lot of that is written by reimbursement rates. 

Looking up 

Important lessons have already been learned. Although the virus is currently not under control around the 
country, there is some reason for hope, Porter said. 
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“Once a vaccine is out and works, that’s when we know we’re climbing out of this hole,” he said. “The amount of 
spread in facilities is [now] significantly less than the first outbreak. We’re getting better at managing isolation, 
and there’s more PPE. We have more tools and that’s making a difference. 

“We’re all victims of COVID — the patients, the staff, the economy,” he added. “There will be folks who want to 
point a finger. We’re accustomed to that. When the finger’s pointed, we’re going to point to COVID and our 
response will be let’s deal with the real enemy here and work together so this never happens again.” 
 
 

 
 

Preparing for Litigation after COVID-19 

 
Skilled nursing facilities will need to prepare as much as possible for the legal battles that will inevitably 
start to roll in as more deaths occur as a result of the coronavirus. Executive leaders have to be ready to 
make some tough decisions and defend their actions for the foreseeable future.  
 
Written by: Rebecca A. Brommel & Andrew Brantingham 
 

11/9/2020 
 
Long-term care facilities have been in the fight of their lives – and for the lives of their residents – since March. In 
addition to the usual regulatory requirements, facilities must deal with COVID-19 and all that it brings, including 
visitation restrictions, increased infection control protocols, additional reporting, PPE and staffing issues, and 
compliance with ever-changing recommendations and requirements. 

Unfortunately, even if an effective vaccine eliminates COVID-19 in 2021, its impact on long-term care facilities 
could remain for years to come. Residents who experience lasting effects from COVID infections, as well as 
families who lost loved ones living in facilities to COVID or were unable to visit during their loved ones’ final days, 
have the next couple of years to file lawsuits that could allege negligence in providing medical treatment, 
handling of family visitation or other aspects of a pandemic response. 

Recognizing this possibility, many states have enacted legislation that limits the liability of healthcare providers, 
including long-term care facilities, for actions or omissions during the pandemic. While this legislation is certainly 
helpful, most of the legislation leaves openings for plaintiff’s lawyers to argue that their client’s claims are not 
prohibited. 

As an example, Iowa’s COVID-19 Response and Back-to-Business Limited Liability Act provides protections for 
healthcare providers and other businesses.  Under the act, providers cannot be held civilly liable for various 
actions, which include, but are not limited to, screening, assessing, diagnosing, caring for or treating individuals 
with COVID-19. 

The act even provides protection for acts or omissions relating to non-COVID-19 patients, if those acts or 
omissions result from supporting the state’s response to COVID-19. This may include acts such as providing 
treatment outside the premises of a healthcare facility or using equipment and supplies outside their normal use. 
Liability can still be established, however, if the provider acted recklessly or engaged in willful misconduct.  
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While the protections in Iowa are certainly broad, facilities should expect litigation surrounding a provider’s 
particular act or omission and whether it was “in support of the state’s response to COVID-19” or whether the 
misconduct was reckless or willful. Another area ripe for dispute is whether the provider satisfies the “safe 
harbor” provisions of the act, which precludes an award of damages related to COVID-19 exposure or potential 
exposure so long as the provider was complying with applicable executive orders, regulations or public health 
guidance. 

While this is only one example, many new state laws contain similar intentional misconduct exceptions and have 
varying requirements for the connection between the act at issue and the pandemic. These provisions will need 
to be applied by courts, and plaintiffs’ lawyers inevitably will advocate for interpretations that allow their clients to 
pursue damages.   

While there is no cure-all to ensure facilities avoid litigation entirely, there are practical steps long-term care 
facilities can take to help decrease the risk of litigation or damages. 

1. Document, document, document.  Not only should you document the care provided to each individual 
resident, you should also track and document policy changes. Keep copies of the guidance you followed 
or relied upon in making changes to your policies. Maintain a chronology of those changes and ensure 
they coincide with changing guidance and recommendations from public health authorities. If you have to 
deviate from a typical standard of care (i.e., re-use of PPE), document the reasons why you had to do so. 
If you are unable to meet any requirement, document your efforts to meet the requirement and the 
reasons you were unable to do so. Making note of the reasons for your actions now will help explain 
those decisions later and perhaps help establish that your facility acted within the liability limitations of 
your state’s law. 
  

2. Provide clear instructions and training to employees.  In order for a policy to be effectively 
implemented, your employees must be aware of that policy. It is important to train staff on updated 
policies and procedures, document that training, and ensure staff acknowledge receipt of policy updates. 
 

3. Engage in open and clear communication with residents and families.  Residents and their families 
appreciate being fully informed not only of the policies but of the reasons for the policies. If they know that 
you are restricting visitation in order to comply with regulations or recommendations, it is easier for them 
to accept, and they are less likely to lay blame on your facility. Also, encourage families to take advantage 
of any visitation exceptions (such as at end of life) or alternatives. Document your communications and 
whether the family took advantage of what was offered. People tend to remember things differently when 
they look back on a situation, especially an emotional one, and it is important to have a record of what 
occurred to respond to later allegations. 

Lawmakers have certainly stepped up in many states to recognize the challenges faced by providers, but we may 
not see the impact (or lack of impact) of the liability limitations for years to come. The limitations period for 
medical malpractice and personal injury actions varies in each state, but most states have a two- or three-year 
statute of limitations for these types of actions. 

Taking the actions set forth above will help facilities weather the future challenges that will most certainly come 
even after COVID-19 is no longer spreading across the country. 
 
(New article on next page) 
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SNF Finance CEOs on the Future: Recovery Unclear, But Hands-On Approach More 
Important than Ever 
 
Several skilled nursing CEOs weigh in on the recovery efforts that have already begun to take place 
within their organizations. Provocative thought leadership and creative solutions are going to lead the 
way for change that will ultimately keep more seniors healthy and help occupancy rates rise as well.   
  
Written by: Alex Spanko 
   
11/5/2020 
 

If there’s been one constant in 2020, it’s been uncertainty — and the post-acute and long-term care landscape 
has seen more than its fair share. 
 
For operators and the residents they serve, that murkiness has taken the form of shifting mandates, questions 
about reopening their properties to vital visits from family and friends, and the looming challenge of administering 
a potential vaccine to the some of the most vulnerable people in our society. 
 
For the financial companies that back skilled nursing facilities, the uncertainty takes a much longer view. Just 
about everyone agrees that COVID will — and must — lead to permanent changes to the way America cares for 
its elderly, but exactly how that will play out remains deeply unclear. 
 
Last month, leaders from across the sector joined Skilled Nursing News to discuss the COVID and post-COVID 
landscape at our virtual Rethink conference. During the panel sessions, we asked them for their outlook on the 
future, and while each answer is unique, there were some common themes — particularly around the need for 
finance to take an increasingly active role in operations. 
 
Today, we provide insights from four top financial executives to discuss how they see the coming months and 
years playing out — with two representatives each from the real estate investment trust (REIT) and private equity 
worlds. 
 
Wendy Simpson, CEO, LTC Properties 
 
It’s going to be really hard to underwrite a SNF right now — in the next six months, or eight months. I mean, what 
is your trailing 12? You’re certainly not going to sell it on your trailing three months. So the value of SNFs, I think, 
is going to be a little bit difficult to peg at the moment. 
 
One of the things that has been a guiding force in real estate has been location, location, location. Over the 
years, we’ve realized that in skilled nursing — and certainly in assisted living, but we’re talking about skilled 
nursing right now — the guiding force is management, management, management. I think the successful 
management teams are going to be the asset that you’re going to want. It’s going to be important to get the right 
operating people in the facilities. 
 
I think the facilities will evolve. In some areas, they still have three- and four-bed wards. I’m not sure that that will  
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be viable anymore. However, if there’s a viable immunization, it’s just like the flu, and so it may be going back to 
double occupancies, or triple occupancies, in facilities. 
 
But right now, I think everybody is decompressing the rooms, and so it’ll be interesting: How would you value the 
number of beds you’re going to buy? Is it one bed per room now, and then in two years, when COVID is under 
control, you could increase the number of beds in the facility? So I think the valuation and the underwriting of 
skilled nursing is going to be very difficult, but the market will come back. 
 
Kent Eikanas, CEO, Summit Healthcare REIT 
 
I think six months and beyond, it’ll continue to be very competitive. Throughout COVID, we’ve looked at 
opportunities — and we weren’t the only ones. I think sellers have options with buyers, and it really comes down 
to who they choose to work with and partner with as a landlord. 
 
We see opportunities, and we can adjust for the COVID expenses and revenues and still come up with a value 
that I think is fair for the seller as well as us — and structure a lease that is sustainable for the operator. 
 
We see new buyers in the space. Every time we are looking at a deal, we hear of a new [name]. So it’s I think it’s 
going to continue to be a very strong real estate market. Compared to assisted living, I think skilled nursing — at 
least in our portfolio — has been less affected by COVID than our assisted living facilities. 
 
David Reis, CEO, Senior Care Development 
 
I think [private equity is] going to be a lot more hands-on, and it’s going to be a lot more needed for people to 
continue to grow. I see a very nice, long runway ahead for smart private equity, institutional quality buyers. 
 
As the owner, we’re not the operator. But a good owner wants to roll up the sleeves, really understand the 
operator’s goals and how they’re going to go about achieving them. And then frankly, we don’t just sit back and 
collect the rent checks. We do our own analytics on the communities every single month. We’re looking at all the 
notices they’re getting, we’re looking at everything they see on a live basis — and we’re asking a lot of questions. 
 
A good operator does not have a problem with an owner asking questions. Bad operators don’t tend to like that 
so much. But the guys who are good at it recognize it, I think, and respect it. And if they’re really smart, they like 
to leverage off of an informed owner, because an informed owner is the one who could actually help them when 
issues come up — because invariably, issues always do come up. 
 
Chad Buchanan, Managing Partner, Twin Light Capital 
 
The PE firms that are experienced in this industry really think of themselves as value-add capital partners; they’re 
not sitting back and collecting their distributions and joining a quarterly call. We’re deeply invested and involved 
in the operations themselves — not just on the real estate side of the business. 
 
I think that the lessening of the sale-leaseback relationship with a landlord, tenant-net lease relationship, is only 
going to increase PE’s role in this industry going forward. I think that that could be — and hopefully will be — a 
value-add to the providers and operators in the industry. 
 
There are a lot of newer companies and newer operators that have come up through the ranks — whether it’s an 
administrator or admissions director or clinical director at larger or regional operating companies — and they’ve 
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gone off on their own. They’ve started to build a platform. 
 
We have countless conversations with smaller groups that are growing like that. We talk about principles, and we 
talk about growth strategies — where you want to be. 
 
We’re not looking for operating partners who just want to, quote unquote, do deals. How many times you hear 
that in our industry? “Are you doing deals? How many deals are you doing?” 
 
That’s not what we’re looking for. We’re looking for operators who want to be very strategic in their growth, pick 
opportunities that match well, with their skill sets and their track records. 
 
 

 
 

Lawmakers Implement Stricter Nursing Home Staffing Ratios in Early COVID-19 Hotspot 
 
New Jersey lawmakers are making regulation changes that specify how many nursing assistants must 
be present in a facility in relation to the number of residents. Many other states will likely follow suit as 
the virus continues to make a resurgence this fall and winter. 
 
Written by: Alex Spanko 
 
10/26/2020 
 
One of the states hit hardest in the early weeks of the coronavirus pandemic has implemented stricter rules 
around nursing home staffing, set to take effect early next year. 
 
Starting February 1, nursing homes in New Jersey must have one certified nursing assistant (CNA) per eight 
residents during day shifts, one direct caregiver for every 10 residents during the evenings, and one for every 14 
during the overnights under new regulations signed into law last week. 
 
During the evening and overnight hours, the direct caregivers can include CNAs, licensed practical nurses, or 
registered nurses, so long as at least half are CNAs. 
 
“Sadly, too many nursing homes are run by companies more interested in making money than protecting 
patients,” New Jersey governor Phil Murphy said in a statement late last week, according to a report from 
NJ.com. “These long-sought reforms will help bring accountability to the industry and protect residents, staff, and 
family members with a loved one living in a long-term care facility.” 
 
The new law will also establish a retention and recruitment task force in order to help nursing home operators 
find sufficient candidates to meet the new requirements; operators in the state had indicated that they could not 
implement the stricter care ratios without workforce development assistance, NJ.com noted. 
 
Operators will end up spending $30 million, or $5 per resident day, to meet the new rules, the Health Care 
Association of New Jersey told the publication. 
 
Staffing has emerged as a key indicator of COVID-19 outbreak risk in nursing homes, with one study finding that 
a facility’s federal staffing performance was the only reliable predictor of coronavirus cases among the other 

https://www.nj.com/coronavirus/2020/10/there-will-be-more-aides-to-care-for-nj-nursing-home-residents-under-a-new-law-fought-by-industry-for-5-years.html
https://www.nj.com/coronavirus/2020/10/there-will-be-more-aides-to-care-for-nj-nursing-home-residents-under-a-new-law-fought-by-industry-for-5-years.html
https://www.njleg.state.nj.us/bills/BillView.asp?BillNumber=S2712
https://skillednursingnews.com/2020/08/staffing-increasingly-linked-to-nursing-home-covid-outbreaks-but-community-spread-still-top-predictor/
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Centers for Medicare & Medicaid Services (CMS) five-star quality domains. 
 
“Across 8 states, high-performing NHs for nurse staffing had fewer COVID-19 cases than low-performing NHs,” 
the study, published online by the JAMA Network, determined. “In contrast, there was no significant difference in 
the burden of COVID-19 cases between high- vs low-performing NHs for health inspection or quality measure 
ratings. These findings suggest that poorly resourced NHs with nurse staffing shortages may be more 
susceptible to the spread of COVID-19.” 
 
A separate study from the University of Chicago found a more complex picture, with better-staffed facilities 
showing a lower probability of wider outbreaks and COVID-19 deaths — but also a higher likelihood of at least 
one positive case, which the researchers speculatively attributed to increased traffic in and out of facilities with 
more total workers. 
 
“We find a nuanced story: Staffing levels may play one role (or no role) in the probability that COVID-19 gets into 
a nursing home, and another role in trying to stem transmission and deaths once it is in,” the UChicago 
researchers concluded. 
 
Staffing shortages have been a persistent problem in nursing homes across the country, with resident advocates 
calling on the federal government to implement stricter rules and more closely enforce existing regulations. 
Industry leaders — at least prior to the pandemic — in response have pointed to low unemployment figures, 
competition from retail and foodservice jobs, and insufficient Medicaid rates as reasons for subpar staffing 
coverage. 
 
The Department of Health and Human Services (HHS) Office of the Inspector General (OIG) this past summer 
called on CMS to more closely scrutinize day-to-day fluctuations in nurse staffing and increase enforcement in a 
review of the agency’s policies from 2018. 
 
“Nurse staffing is a key contributor to the quality of care provided in nursing homes. This review, initiated before 
the COVID-19 pandemic emerged, focuses on staffing data from 2018,” the OIG observed in its report, released 
last week. “However, the 2020 pandemic reinforces the importance of adequate staffing for nursing homes, as 
inadequate staffing can make it more difficult for nursing homes to respond to infectious disease outbreaks like 
COVID-19.” 
  

 

https://jamanetwork.com/journals/jama/fullarticle/2769437?guestAccessKey=258f9d19-b7c2-43e2-9218-55c23d3914bc&utm_source=silverchair&utm_medium=email&utm_campaign=article_alert-jama&utm_content=olf&utm_term=081020
https://oig.hhs.gov/oei/reports/OEI-04-18-00450.pdf

